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ISHEE, J., FOR THE COURT:

1. The chancellor modified the origind child custody decree and awarded each parent custody of one

of their minor daughters. The chancdlor adso ordered the father to make monthly child support payments

and to pay achild support arrearage to the mother. The father gppeded the chancellor’ s decisonarguing

that it was error to modify the original decree without creating a record. We agree and reverse and

remand.



STATEMENT OF FACTS
92. Richard Daley (Father) and Janet Leigh B. Daey (Mother) were granted adivorce onthe grounds
of irreconcilable differences in April 1995. In the decree, the chancellor adopted the agreed property
settlement and child custody agreement. The chancellor awarded primary custody of the couple' s two
minor daughters to Mother, and ordered Father to pay $325 per month to Mother as child support.
13. In June 2002, Father petitioned for a modification of the divorce decree. In the years since the
origind decree was issued, one of the couples minor daughters had reached the age of twelve and
expressed alegdly relevant preference to live with Father. See Miss. Code Ann. § 93-11-65(1)(a) (Rev.
2004). Father argued in his petition that the daughter’s election amounted to a substantial and materia
change incircumstances, and that the best interests of the child would be served by granting Father primary
custody of that daughter. Father aso petitioned for areduction in theamount of his child support payments
to Mother.
14. Mother filed an answer in which she admitted that the daughter had elected to live with Father;
however, Mother denied that a change in custody would bein the child's best interest. Mother dso filed
acounterclam petitioning the chancdllor to find Father in contempt for dlegedly being $3,575 in arrears
in the payment of child support. Mother argued in her counterclaim that the needs of the children had
increased sincethe origind decree wasissued, and that this amounted to a materia and substantia change
in circumstances which should require Father to increase the amount of his child support payments to
Mother.
5. In November 2003, the chancellor issued an order modifying the origind custody decree. The
chancellor announced that amaterid change in circumstances had occurred, and granted primary custody

of the twelve year old daughter to Father. The chancellor aso found that Father was $4,000 in arrearsin



child support, and ordered Father to pay the arrearage a arate of $75 amonth. Finaly, the chancdlor
ordered that Father pay $150 per monthto Mother for the support and maintenance of their other daughter
who was dill living with Mather.
96. Father then filed a petition for ajudgment notwithstanding the verdict or, in the dterndtive, anew
trid arguing that since both parents had custody of one child and had 9milar earning abilities, Father should
not have beenrequired to make child support paymentsto Mother. Father so argued that he should not
have been ordered to pay the child support arrearage. The chancellor denied Father’ s petition in February
2004.
q7. Aggrieved by the chancellor’'s decison, Father appeals assarting that the chancdlor erred in
modifying the origina decree without creating a record.

DISCUSSION
118. We need not recount the respective parties arguments because the inescgpable fact of this appeal
is that the record contains neither atranscript of any proceedings in thetrid court, nor any factua or legd
foundation for the chancellor’s decision to modify the origind decree. As aresult, we have no basis
whatsoever for determining whether the chancellor’s decisions regarding the issues of child custody and
payment of past and future child support were appropriate.
T9. Unif. Ch. Ct. R. 5.02 statesthat “[ €] very [jJudgment shall adjudicate suchfacts asto showthat the
[trid] court haslawful authority to render it.” Consistent with M.R.C.P. 52, Unif. Ch. Ct. R. 4.01 and 4.02
alow the chancellor to creste elther an ord or awritten record at his discretion. However, these rules
requirethat if the chancellor opts for an ord opinion, it must be transcribed for the record. Regardlessof

the form in which the chancellor issues his opinion, the rules clearly require that a record be made.



110. In as much as we are ungble to determine the basis of the chancellor’s decison due to the
inadequacy of the record, we reverse and remand this case back to the triad court in order for the
chancdlor to create arecord of hisfactud findings aswell asthe lega basisfor his decison.

11.  Furthermore, we concludethat it would be inappropriate for either of the partiesto bear the current
costs of this appeal to date since this Court is unadle to reach the merits of the issues based on the
chancellor’ sfalure to create arecord to support his decison.

112 THEJUDGMENTOFTHEMARION COUNTY CHANCERY COURTISREVERSED
AND REMANDED. ALL COSTS OF THIS APPEAL ARE ASSESSED TO MARION

COUNTY.

KING, C.J., BRIDGES, AND LEE, P.JJ., IRVING, MYERS, CHANDLER, GRIFFIS
AND BARNES, JJ., CONCUR.



